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the Protection of types of Traditional Chinese Medicine ﬁlﬂé’fizqﬁﬁwznmﬁ

' Matthias Leistner, ‘Part lll. Analysis of Different Areas of Indigenous Resources’ in Silke
von Lewinski (ed), Indigenous Heritage and Intellectual Property, Genetic Resources, Traditional
Knowledge and Folklore (2004) 49, 55-6.

? Article 2, 1b) of the Council Regulation (EC) No 509/2006 of 20 March 2006 on
Agricultural Products and Foodstuffs as Traditional Specialities Guaranteed [2006] OJ L 93/1, 3.

’ Ibid, see Article 7, 1(d), Application for Registration, ‘(d) the documents proving the
product’s specific and traditional character’.

* Article 16¢ (1Xc), Directive 2004/24/EC of the European Parliament and of the Council
of 31 March 2004, amending as regards traditional herbal medicinal products, Directive
2001/83/EC on the Community Code Relating to Medicinal Products for Human use [2004] OJ L
136/85, 87.

® The WHO, Traditional Medicine: Definitions, (2009) <http://www.who.int/medicines/
areas/traditional/definitions/en/index.ntm(> at 23 August 2012.


http://www.who.int/medicines/%20areas/traditional/definitions/en/index.html
http://www.who.int/medicines/%20areas/traditional/definitions/en/index.html
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° See Chapter |, Article 4 and 5 of the Laws of the People’s Republic of China,
Regulations on the Protection of Types of Traditional Chinese Medicine promulgated by decree
No. 106 of State Council of the People Republic of China on October 14, 1992, and effective as

of January 1, 1993. For more information see <http://www.asianlii.org/cn/legis/cen/laws

rotpototem652/> at 23 August 2012.
" Daniel Gervails, ‘Traditional Knowledge and Intellectual Property: A TRIPS-Compatible

Approach’ (2005) Law Review of Michigan State University 137, 140-4. Some academics
commented that ‘These forms of knowledge and cultural expressions are rarely frozen in time.
Generally they evolve over decades and centuries’; see also Stephen R Munzer and Kal Raustiala,
‘The Uneasy Case for Intellectual Property Rights in Traditional Knowledge’ (2009) 29 Cardozo
Arts & Entertainment Law Journal 37, 48.

® Thomas J Krumenacher, ‘Protection for Indigenous Peoples and Their Traditional
Knowledge: Would a Registry System Reduce the Misappropriation of Traditional Knowledge’
(2004) 8 Marquette International Property Law Review 143, 145-6.

’ Leistner, above n 1,56.


http://www.asianlii.org/cn/legis/cen/laws/%20rotpototem652/
http://www.asianlii.org/cn/legis/cen/laws/%20rotpototem652/
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Fadn vido aadeudAandondaiu vi3e traditional environmental knowledge fifo 7
vesnsdauiosiiadetulasnguruiideituainiugiu Heiiueadaanusitldann
Uszaunisal nMsvnasannnimgud (empirical observations) LAgafudundendieglu
Tosdutiu 9 LLazLﬁuaqﬁmmifﬁLﬁmmﬂms{]’mmi‘m%’wmﬂw'%amﬁst’fw%’wmﬂsﬁ?u 9 NA
TngauuduunAnves Dutfield ajaufudanadeusnnnidnudy

Uniwn158nvinumile Sumathi Subbiah lalmuiuluizesiiin asdmnug
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= | o & oA & LS -y - = Y 1 = A & I3
Feagludsnuvasvusiinuieiu 9 19n3n1s Sirividhya Ragavan land1ifiasesildn o
AuIanAuIneds asdaulurewuriiudeduudasdng wasivaieunuu S3uv
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wenaniduiiudn enayulnslusias (folk medicines) wazasAausieafuivayulned

1 Nancy Kremers, ‘Speaking with a Forked Tongue in the Global Debate on Traditional
Knowledge and Genetic Resources: Are U.S. Intellectual Property Law and Policy Aimed at
Meaningful Protection for Native American Cultures?’ (2004) 15 Fordham Intellectual Property,
Media & Entertainment Law Journal 3, 12.

Graham Dutfield, Intellectual Property, Biogenetic resources and Traditional
Knowledge (First published, 2004) 91; see also M Johnson, ‘Research on Traditional
Environmental Knowledge: its Development and its Role’, in Johnson, M (ed), Lore: Capturing
Traditional Environmental Knowledge (2002) 3, 3-4.

2 Sumathi Subbiah, ‘Reaping What They Sow: The Basmati Rice Controversy and
Strategies for Protecting Traditional Knowledge’ (2004) 27 Boston College International and
Comparative Law Review 529, 531-2

? Kremers, above n 10, 12.

H Sirividhya Ragavan, ‘Protection of Traditional Knowledge’ (2001) 2 Minnesota

Intellectual Property Review 1, 4.
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* Ibid.

** Bernard O’Connor, ‘Protecting Traditional Knowledge: An Overview of Developing Area
of Intellectual Property Law’ (2005) 6/5 The Journal of World Intellectual Property 677, 678.

" The Portugal Decree-Law No. 118/2002, of April 20, 2002., Published in the Journal of
the Republic, on April 20, 2002; selected articles translated into English and annotated by Dr.
Nuno Pires de Carvalho, Head of Genetic Resources, Biotechnology and Associated Traditional
Knowledge Section of the World Intellectual Property Organization., cited in Charles R McManis,
‘Traditional Knowledge, Intellectual Property, and Indigenous Culture: Article: Intellectual
Property, Genetic Resources and Traditional Knowledge Protection: Thinking Globally, Acting
Locally’ (2003) 11 Cardozo Journal of International and Comparative Law 547, 581-2; see also
the WIPO, Legislative Texts on the Protection of Traditional Knowledge, Decree Law No. 118/2002
Establishing a Legal Regime for the Registration, Conservation, Legal Safeguarding and Transfer of
Autochthonous Plant Material as well as Associated Knowledge, April 20, 2002,
<http://www.wipo.int/tk/en/laws/tk.htm(> at 23 August 2012.


http://www.wipo.int/tk/en/laws/tk.html
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Intergovernmental Committee of Intellectual Property and Genetic Resources,

® The Brazilian statute (Provisional Measure No. 2. 186-16, of August 23, 2001) Article
71, cited in the World Intellectual Property Organizations — Intergovernmental Committee on
Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore, ‘Composite
Study on the Protection of Traditional Knowledge’ WIPO/GRTKF/IC/5/8 (Fifth Session, Geneva,
July 7 to 15, 2003) 21; see also the WIPO, Legislative Texts on the Protection of Traditional
Knowledge, Law introducing a Protection Regime for the Collective Knowledge of Indigenous
Peoples Derived from Biological Resources, No.27811, <http://www.wipo.int/tk/en/laws/tk.ntml>
at 8 October 2012.

 Ibid (the World Intellectual Property Organizations — Intergovernmental Committee on
Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore, ‘Composite
Study on the Protection of Traditional Knowledge’ WIPO/GRTKF/IC/5/8) 22.)

* World Intellectual Property Organization (WIPO), Intellectual Property and Traditional
Knowledge (WIPO Publication No. 920 (E), Booklet No.2) 4, (n.d.).


http://www.wipo.int/tk/en/laws/tk.html
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2 World Intellectual Property Organizations - Intellectual Property Needs and

Expectations of Traditional Knowledge Holders, WIPO Report on Fact-Finding Missions on
Intellectual Property and Traditional Knowledge (1998-1999) (Geneva April 2001) 25., see also
World Intellectual Property Organizations - Intergovernmental Committee on Intellectual
Property and Genetic Resources, Traditional Knowledge and Folklore, ‘Composite Study on the
Protection of Traditional Knowledge’ WIPO/GRTKF/IC/5/8 (Fifth Session, Geneva, July 7 to 15,
2003) 24, see also Daniel J Gervais, ‘Symposium: Traditional Knowledge, Intellectual Property,
and Indigenous Culture: Article: Spiritual but not Intellectual? The Protection of Sacred Intangible
Traditional Knowledge’ (2003) 11 Cardozo Journal of International and Comparative Law 467,
a71-2.
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? Furthermore, WIPO acknowledges that the issue is not yet finalised, but in the
meantime traditional knowledge has defined as ‘traditional-based literary artistic or scientific
works; performances; inventions; scientific discoveries; designs; mark, names, symbols; in
disclosed industrial scientific, literary or artistic fields’. See ibid (World Intellectual Property
Organization - Intellectual Property Needs and Expectations of Traditional Knowledge Holder)
25; see also Gervails, above n 7, 4.

2 Subbiah, above n 12, 531; see also Graham Dutfield, ‘TRIPS-Related of Traditional
Knowledge’ (2001) 33 Case Western Reserve Journal of International Law 233, 240

# Kremers, above n 10, 10.

* Thomas J Krumenacher, ‘Part lll. Analysis of Different Areas of Indigenous Resources’ in
Silke von Lewinski (ed), Indigenous Heritage and Intellectual Property, Genetic Resources,
Traditional Knowledge and Folklore (2004) 49, 145-6.
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. 30 d h A .

Human Rights,” the International Labour Organisation Convention (ILO) No.107
Concerning the Protection and Integration of Indigenous and Other Tribal and Semi-
. . | p 31 .
Tribal Populations in Independent Countries of 1957 ,the International Labour

Organization Convention (ILO) No.169 Concerning the Indigenous and Tribal Peoples

° Peter-Tobias Stoll and Anja von Hahn, ‘Part Il. Indigenous Peoples, Indigenous
Knowledge and Indigenous Resources in International Law’ in Silke von Lewinski (ed), Indigenous
Heritage and Intellectual Property, Genetic Resources, Traditional Knowledge and Folklore (2004)
5, 5.

“ Ibid.

S James Anaya, Indigenous Peoples in International Law (2nd ed, 2004) 3.

# Stoll and Hahn, above n 26, 6.

* The Universal Declaration of Human Rights of 10 December 1948, General Assembly
Official Record, lll, Resolutions, (UN Doc. A/810), 71.

* The International Labour Organisation Convention No.107 of 26 June 1957, enter into
force on 2 June 1959, United Nations treaties Series 328, 247.



16

in Independent Countries of 1989” wag the United Nation Declaration on the Rights
of Indigenous Peoples33

WoNNE Martinez Cobo, the United Nations Special Rapporteur ¢
ﬂa'nﬁu%iaﬂﬁjiﬂumiﬁﬂm 309 discrimination against indigenous peoples 1’?5’05

yuphiudomFeriiumnei nquauiiiusy Rduidesdefuindusinon
finnsaneraniiay AnsiauInsTuAuwAUYBY) TANuULIRNIEYRIYNYY kavdTINuINIg
duanusaiuunnugiu ludnufuiauvesniidnyazanzdssinvusnnnenfnsaiu
indanugutlgtusiuiuiaussm aondumading pasnauszuungmang Famsduaiuser)
fusnogasmuuiiumeasuififudon il

1. N1IATOUATOIAULANTDNILUAUTINYTY WioTausiharlianumud

< 1

WuuNaIu

D

1 [y 1

2. flussnysuniniuineutiuudlainisaseuaseaR UL
3. Tfausssusiudugn vieddnwuzianisusedneiug Wy nstuie
maw mamssiinanuilvey nsduanBnvesyuyuiiog n1susniy
yaa 1 (Y v
wagnslEinsauiuluniy

ALY TINNY

P

A 1 U & ] = d‘ 1
finegordeidunisansludsenaiy 9 v3e w Alavulani

b

=~ Y cs' % o s v oa 34
6. nsniladuiangdu 9 (UAusNILE G1)
' < ] - I A
261415ANIUANUNINEAIUANLTIUYEY Cobo  giuilauaziTunduiug
wnnzauiuusunvesyaaivenundau (vuw1iuiilesnegnelienaiiunasesveengs
Uszinaumgunaglsdluaiot) unninazaseuaqulusyumiivesdiuniiegiluninn

Qilnnavedlan vsilasRnisisanulanyse International Labour Organization %138 ILO atu

* The International Labour Organisation Convention No.169 of 27 June 1989, enter into
force on 5 September 1991, United Nations treaties Series 1650, 383.

* The United Nations Declaration on the Rights of Indigenous Peoples was drafted by
the Working Group, the United Nations Commission on Human Rights, Sub-Commission on
Prevention of Discrimination and Protection of Minorities (now Sub-Commission on the Promotion
and Protection of Human Rights), Sub-Commission resolution 1994/45, 24 August 1994, The Draft
Declaration was elaborated by the Working Group on Indigenous Populations of the Sub-
Commission established in 1982. The Working Group also developed the Draft Principles and
Guidelines for the Protection of the Heritage of Indigenous Peoples; see also Stoll and Hahn,
above n 35, 22-3, 111; see also Agnes Lucas-Schloetter, ‘Section 4 Folklore’ in Silke von Lewinski
(ed), Indigenous Heritage and Intellectual Property, Genetic Resources, Traditional Knowledge
and Folklore (2004) 259, 347-349.

* The United Nations Doc. E/CN.4/Sub.2/1986/7/Add.4, paras. 397-380; see also Stoll
and Hahn, above n 26, 9.
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* The International Labour Organisation Convention (ILO) No. 169 Article 1, para. 1,
adopted by the General Conference of the International Labour Organisation, Geneva, June 27,
1989. Entered into force September 5, 1991; see also Stoll and Hahn, above n 26, 10; see also
Anaya, above n 28, 64 and 303.

* The World Bank Operational Directive 4.20; see also Stoll and Hahn, above n 26, 10.
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7 Report of the working group on indigenous populations on its eleventh session
(Chairperson-Rapporteur: Ms. Erica-lrene A. Daes), Draft United Nations Declaration on the Rights
of Indigenous Peoples, UN ESCOR, E/CN.4/Sub.2/1993/29/Annex |, (23 August 1993) available at
<http://www.cwis.org/fwdp/drft9329.htm(> at 8 January 2013.

* This Declaration was drafted by the Working Group on Indigenous Populations,
established by ECOSOC Resolution 1982/34. Finally, the United Nations Declaration on the Rights
of Indigenous Peoples was adopted by the General Assembly resolution 2006/2 of 29 June 2006.
(Adopted by a recorded vote of 30 votes to 2, with 12 abstentions). See Office of the United
Nations High Commissioner for Human Rights (2006) <http://www2.ohchr.org/english/issues/
indigenous/groups/groups-02.htm> at 8 January 2013.


http://www.cwis.org/fwdp/drft9329.html
http://www2.ohchr.org/english/issues/%20indigenous/groups/groups-02.htm
http://www2.ohchr.org/english/issues/%20indigenous/groups/groups-02.htm
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*Johanna Gibson, Community Resources: Intellectual Property, International Trade and
Protection of Traditional Knowledge (2005) 31.

“ Michael Hassemer, ‘Section 2. Genetic Resources’ in Silke von Lewinki (ed), Indigenous
Heritage and Intellectual Property, Genetic Resources, Traditional Knowledge and Folklore,
(2004), 151,163.

“ Ibid.
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2 Daniel Gervais, TRIPS, DOHA and Traditional Knowledge, (Draft version, final will be
published in the Journal of World Intellectual Property) (reference to Daniel J Gervais, at<http://works.
bepress.com/daniel_gervais/3>or< http://aix1.uottawa.ca/~dgervais/publications/TRIPS,%20DOHA
9620896 20TRADITIONAL %20KNOWLEDGE%20(DRAFT).pdf> at 21 January 2013); see also Daniel
Gervais, ‘TRIPS, DOHA and Traditional Knowledge’ (2005) 6/3 The Journal of World Intellectual
Property Law Economics Politics 403-19.

“In 2000, the WIPO General Assembly established the Intergovernmental Committee on
Intellectual Property, Genetic Resources, Traditional Knowledge and Folklore (known as “IG” or
“IGC”) as a forum for the discussion of intellectual property issues related to access to genetic
resources and benefit sharing, the protection of traditional knowledge and expressions of
folklore. At the Fifth Session of the IG, the Delegation of Zambia suggested, on behalf of the
African Group, that the IG should draft and present to the General Assembly a legally- binding
international instrument to protect genetic resources, traditional knowledge and folklore. See
also Peter Drahos, “Towards an International Framework for the Protection of Traditional Group
Knowledge and Practice’ (Paper presented at the request of the UNCTAD-Commonwealth
Secretariat, Workshop on Elements of National Sui Generis Systems for the Preservation,
Protection and Promotion of Traditional Knowledge, Innovations and Practices and Options for an

International Framework, Geneva, 4-6 February 2004) 10-1.


http://aix1.uottawa.ca/~dgervais/publications/TRIPS,%20DOHA%20%20&%20TRADITIONAL%20KNOWLEDGE%20(DRAFT).pdf
http://aix1.uottawa.ca/~dgervais/publications/TRIPS,%20DOHA%20%20&%20TRADITIONAL%20KNOWLEDGE%20(DRAFT).pdf
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“aren W Baer, ‘A Theory of Intellectual Property and the Biodiversity Treaty’ (1995) 21
Syracause Journal of International law and Commerce 259, 272.

* Chris Wold, ‘The Futility, Utility, and Future of the Biodiversity Convention’ (1998) 9
Colorado Journal of International Law and Policy 1, 10.

“ Daniel M Bodansky, “The Meaning of Biodiversity: International Law and Protection of
Biological Diversity’ (1995) 28 Vanderbilt Journal of Transnational Law 623, 623.

" Andrew R Solow and James M Broadus, ‘The Meaning of Biodiversity: Issues the

Measurement of Biological Diversity’ (1995) 28 Vanderbilt Journal of Transnational Law 695, 695.
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® The World Health Organisation (WHO), Traditional Medicine: Definitions (2013)

<http://who.int/medicines/areas/traditional/definitions/en/> at 21 January 2013.

* Teresa Schroeder, ‘Comment: Chinese Regulation of Traditional Chinese Medicine in
the Modern World: Can the Chinese Effectively Profit from one of the Most Valuable Cultural
Resources?’ (2002) 11 Pacific Rim Law & Policy Journal 687, 697.

* The Laws of the People’s Republic of China, the Regulations on the Protection of
Types of Traditional Chinese Medicine promulgated by decree No. 106 of State Council of the
People Republic of China, Article 6, For more detail see The Asian Legal Information Institute
(AsianLIl) <http://www.asianlii.org/cn/legis/cen/laws/rotpototem652/> at 21 January 2013. The
AsianLll is managed by the Co-Directors of the Australasian Legal Information Institute (AustLIl)
(http://www.austlii.edu.au/): Professor Andrew Mowbray, Professor of Law and Associate Dean,
University of Technology, Sydney; Professor Graham Greenleaf, Professor of Law, University of

New South Wales; and Philip Chung, lecturer in Law, University of Technology, Sydney.


http://www.austlii.edu.au/
http://www.austlii.edu.au/
http://www.asianlii.org/cn/legis/cen/laws/rotpototem652/
http://www.austlii.edu.au/
http://www.asianlii.org/asianlii/personnel.html#andrew#andrew
http://www.asianlii.org/asianlii/personnel.html#graham#graham
http://www.asianlii.org/asianlii/personnel.html#philip#philip
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> Directive 2004/24/EC of the European Parliament and of the Council (OJ L 136/85, 86).

” Ibid.

* The WHO provides the meaning of Herbs, Herbal materials, Herbal preparations and
Finished herbal products as stating in the following: ‘Herbs: crude plant material such as leaves,
flowers, fruit, seed, stems, wood, bark, roots, rhizomes or other plant parts, which may be entire,
fragmented or powdered; Herbal materials: in addition to herbs, fresh juices, sums, fixed oils,
essential oils, resins and dry powders of herbs. In some countries, these materials may be
processed by various local procedures, such as steaming, roasting, or stir-baking with honey,
alcoholic beverages or other materials; Herbal preparations: the basis for finished herbal
products and may include comminuted or powdered herbal materials, or extracts, tinctures and
fatty oils of herbal materials. They are produced by extraction, fractionation, purification,
concentration, or other physical or biological processes. They also include preparations made by
steeping or heating herbal materials in alcoholic beverages and/or honey, or in other materials;

and Finished herbal products: herbal preparations made from one or more herbs. If more than
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one herb is used, the term mixture herbal product can also be used. Finished herbal products
and mixture herbal products may contain excipients in addition to the active ingredients.
However, finished products or mixture products to which chemically defined active substances
have been added, including synthetic compounds and/or isolated constituents from herbal
materials, are not considered to be herbal’.
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* Encarta Search,Search Encarta about Biopiracy <http://au.encarta.msn.com/encyclopedia
1481590757/biopiracy.html9> at 25 January 2013.

> See Graham Dutfield (International Expert Workshop on Access to Genetic Resources
and Benefit Sharing: Identification of Qutstanding ABS Issues: Access to GR and IPR.) ‘What is
biopiracy?” Queen Mary Intellectual Property Research Institute, Queen Mary University of
London.(Email: g.m.dutfield@gmul.ac.uk) [2] <http://www.canmexworkshop.com/documents/
papers/I.3.pdf>
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* Vandana Shiva, Biopiracy: need to change Western IPR systems (22 December 1999)
(Secretariat of Diverse Women for Diversity c/o Research Foundation for Science, Technology and
Ecology A-60, Hauz Khas New Delhi - 110 016, India Tel: 91-11-6968077 Fax: 91-11-6856795 Email:
vshiva@giasdl01.vsnl.net.in) <http://www.sedos.org/english/shiva.htm>

o Encyclo, Online Encyclopedia, Biopiracy <http://www.encyclo.co.uk/define/biopiracy>
at 25 January 2013.

* See the ‘BIOPIRAC Y, TRIPS AND THE PATENTING OF ASIA'S RICE BOWL: A collective NGO
situationer on IPRs on rice’, This paper is a common initiative of the following NGOs, POs and
individuals from Indonesia, Philippines and Thailand: Assisi Foundation, BIOTHAI, CEC, GRAIN,
Greens Philippines, Hayuma, MAPISAN, MASIPAG, PAN Indonesia, PDG, SIBAT, TREE and Univ. of
the Philippines colleagues Dr Romy Quijano & Dr Oscar Zamora. May 1998. See GRAIN, Briefings
1998 Biopiracy <http://www.grain.org/front/>
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http://www.encyclo.co.uk/define/biopiracy
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Property Rights: Critical Concepts in Law (2006) 277, 278.
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* Peter Drahos, A Philosohpy of Intellectual Property, 13-39 (1996) cited in Kelan,
‘Comment: Property Rights, Individual rights and the Validity of Patent Law Systems’ (2000) 71
University if Colorado Law Review 1439, 1450.

“ The World Health Organization - Report of the Inter-Regional Workshop on
Intellectual Property Rights in the Context of Traditional Medicine, Bangkok, Thailand, 6-8

December 2000, WHO/EDM/TRM/2001.1, 17.
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" Paul J Heald, ‘Symposium: Traditional Knowledge, Intellectual Property, and

Indigenous Culture: Article: The Rhetoric of Biopiracy’ (2003) 11 Cardozo Journal of International
and Comparative Law 519, 528.

* John Rawls, the American philosopher born in Baltimore, Maryland, USA, His work on
‘Theory of Justice’ argued persuasively for a political philosophy based on equality and
individual rights. Rawlsian theory or the Rawlsian’s concept emphasizes on the fair and justice
that ‘Rawls's theory of justice revolves around the adaptation of two fundamental principles of
justice which would, in turn, guarantee a just and morally acceptable society. The first principle
guarantees the right of each person to have the most extensive basic liberty compatible with the
liberty of others. The second principle states that social and economic positions are to be (a) to
everyone's advantage and (b) open to all.” For more information see John Rawls, A Theory of
Justice (1971), <http://caae.phil.cmu.edu/cavalier/Forum/meta/background/Rawls.html> at 30
January 2013.

* Hohfeldian, the American jurist, his analysis points out that the rights come attached
with correlative duties are important for all property rights. For more information see J W Harris,
Property and Justice (1996) cited in Matthew H Kramer, ‘Book Review’ (1997) The Cambridge Law
Journal 642-6.
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